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INTRODUCTION

The purpose of this chapter is to explain some of 
the issues which  free/libre open source software 
(FLOSS) licenses are attempting to address, al-
though it should be noted at the outset that these 
also apply to any type of software license. The 
chapter fi rstly discusses the legal terms applicable 
in intellectual property with an emphasis on 
FLOSS. To complement the legal issues, discus-
sion turns to software terms and their defi nitions 
as part of software development and engineering. 
Having defi ned the two areas pertaining to the 
FLOSS licenses, a brief history is given before 
discussing a taxonomy of FLOSS Licenses. The 
chapter concludes with a brief discussion on 
how the view of user of the FLOSS may change 
the need for a type of license. The purpose of 
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explaining the legal and software engineering 
terms is because if a person does not have a 
background in these areas, then it is unclear as 
to why licenses, or debate about the outcome of 
licenses, are being made. The taxonomy is given 
to help readers understand that there a several 
license types, and to assist them in their choice 
of a license or in understanding the outcomes 
attached to a license.

As more organisations adopt or consider 
FLOSS, there is a greater need to understand at 
a more generic level the broad aims or outcomes 
of the effects of the licenses. The Commonwealth 
of Massachusetts compares 52 different licenses 
(Commonwealth of Massachusetts, 2004), the 
 Open Source Initiative (OSI) compares over 58 
(Open Source Initiative, 2004b), while the  Free 
Software Foundation (FSF) lists and comments 
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on almost 100 (Free Software Foundation, 2005a), 
and the ifrOSS  lists over 180 different open source 
licenses (ifrOSS, 2005). Each independent license 
has different conditions and outcomes; legally it is 
important to understand the clauses in a specifi c 
license, but before that there is a need to understand 
the broad aims of the license, and to match that to 
the organisational needs and requirements, of an 
application. Certainly in terms of ICT governance 
a taxonomy of FLOSS licenses helps to match the 
organisational strategic and tactical aims with the 
operational choice of the specifi c license. There 
has been comment that there are too many open 
source licenses (Skidmore, 2006), with the OSI 
looking into the proliferation of licenses (Open 
Source Initiative, 2005), and comment that it is 
not that there should be less licenses, but that 
there should be a cleaning up of the terms used 
and agreement on how to word specifi c desired 
outcomes (Rosen, 2005).

The term FLOSS is used to describe free/li-
bre and open source software. The word libre is 
specifi cally included to emphasis the concept is 
about freedom, rather than price. Also within 
this chapter, when referring to an application, 
the term can include a computer program, which 
could be a word processor, a Web browser, or an 
email program, but also an operating system such 
as Linux. Although there is a distinct difference 
in terms of what functions these different types 
of programs do, the issues in licensing are, in the 
main, similar. The term FLOSS means F/LOS-
software, so when taking about the software just 
the acronym FLOSS is used.

Before discussing the licenses, it is important 
to fi rstly explain some of the legal issues which 
are trying to be addressed by the licenses, not all 
licenses with each of these issues, some of the 
legal issues did not really exist when some were 
created, or were not considered by the authors of 
the licenses.  Complementary to the legal issues 
are the software engineering terms which also 
infl uence the licenses. Certainly debate about 

new or updating FLOSS licenses are aimed at 
issues in software engineering or software usage 
which are being practiced now. In reading the 
chapter readers of course should be aware of the 
changes in the last four decades in both software 
engineering and in legal jurisprudence which, 
because they are constantly changing, do have 
implications for the FLOSS licenses.

BACKGROUND: LEGAL TERMS

The legal terms in Table 1 are not an exhaustive 
list of either the terms or of the scope of these 
terms, nor is the full complexity of the issues 
of applying to software treated, however the list 
does include the more important terms and states 
some of the more critical issues. Table 1 gives an 
overview of the terms that will be covered in this 
chapter. Although it is possible to sell an entire 
program, the most common form of transfer in 
software development is that of licensing (von 
Krogh & von Hippel, 2003), which is why the 
aspects pertaining to licensing are focussed on 
in this chapter. There are several works which 
are dedicated to the legal issues in software and 
explanations in depth of the issues (Rosen, 2004; 
St. Laurent, 2004; Välimäki, 2005).

Table 1. List of legal terms discussed

Intellectual Property terms
Author / Owner
Copyright / Patent
Trademark
Derivative Work
License / Contract

Jurisdiction terms
Choice of Forum
Choice of Law

Other Legal terms
Consumer Warranty
Export Control
Distribution
Written Language
Reasonable and Non Discriminatory Licensing (RAND)
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