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Abstract

In the light of three major ethical theories, Lockean liberalism,
consequentialism, and Kantian deontology, it seems that the intellectual
property rights in digitally distributable media — be it software or other
— have not been derived correctly. The three theories and their implications
are reviewed and handled individually and conclusions based on each will
be presented. Many aspects of these theories do not match with the current
copyright and patent laws affecting digitally distributable media in
western societies. A different, less restricting approach is offered.
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Introduction

In today’s globalized world of enhanced information and communication
technology (ICT), the rights to the immaterial — generally understood as
Intellectual Property Rights (IPRs) — are a central issue. The common usage
of the term “intellectual property rights” already implies that the immaterial can
be owned. Contrary to many expectations during the earlier decades of ICT,
copyright is extending and thus limiting dissemination of information and
knowledge into our societies. Laws such as the US Digital Millennium Copy-
right Act (DMCA) of 1998 and its European counterpart the European
Copyright Directive of 2001, are limiting access to information further. Similar
restrictions can be seen in the trend in the United States towards the patenting
of software features — a trend that is expected to be taken up in Europe in the
not too far distant future.

Considering the enlarging of markets, the growing speed of dissemination of the
marketed items — especially in the digital form — it is somewhat surprising that
the protection of the immaterial should need to be strengthened, particularly
with regard to the time extension now in place. Instead, one might surmise that
the benefits of the growing markets and speed of dissemination would make the
time needed for a limited monopoly to gain back its investment shorter rather
than longer. After all, the idea of IPRs is not to grant an effective monopoly to
the item but to ensure the bringing forth of new inventions and fine arts and to
ensure their dissemination to the general public. After the investment (with some
decent profit, maybe) has been regained, the idea surely is not to limit the
functioning of the markets. Considering the strength and length of current IPR
law in most western nations (and increasingly in other nations), it seems that
most patent and copyright-protected digitally distributable media (DDM) is
covered by IPR protection longer than its expected lifetime.

The main purpose of this chapter is to critically analyze the benefits individuals
and societies actually gain from intellectual property rights in digitally distribut-
able media, be it software, journal articles, children’s books, etc. An alternative
solution to the current regime is also offered.

The chapter will look into liberalist (mainly Lockean), consequentialist (or
utilitarian), and deontological (mainly Kantian) arguments pro but especially
con intellectual property rights. It will analyze what benefits and drawbacks
intellectual property rights can offer from the selected perspectives. The
traditional positions for IPRs are not introduced comprehensively, but rather
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