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ABSTRACT

This chapter discusses the current state of copyright law with respect to
works contained on different media. It traces the history and purpose of the
law, while focusing on how digital technology has shaped its evolution. It
describes how recent legislation and court cases have created a patchwork
of law whose protection often varies depending upon the medium on which
the work lies. The author questions whether some of the recent legislation
has lost sight of the main purpose behind the copyright law, the promotion
of learning and public knowledge.

INTRODUCTION

Associety hastransitioned to adigital world, copyright hasemerged asthe
most important area of intellectual property law. While the scope of patent,
trademark and trade secret law has each greatly expanded in the last decade or
so, copyright law has gotten the most attention. The popularity of the Internet
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andthedigitization of information havestrained traditional copyright principles
and presented many difficult new questions. The law, which must and does
evolve as society changes, is being forced, again, to address new technologies.
It must either apply existing rulesto these new technol ogies, or create new rules.

A BRIEF HISTORY OF COPYRIGHT LAW

In order to understand copyright law, as it exists today, it isimportant to
understanditsorigins. Thelegal authority for copyright law inthe United States
comes from the Constitution itself. Among the enumerated powers granted the
Congressin Article | of the Constitution is the power:

To promote the progress of science and useful arts, by securing for limited
times to authors and inventors the exclusive right to their respective
writings and discoveries. (U.S. Const. art. |, § 8, cl. 8)

Like much of the language in the Constitution, this clause was the product
of compromise. James Madison, the principal drafter of the language, believed
that the copyright law should benefit both the author and the general public. The
author would reap therewards of hiscreative effort for alimited period of time,
and thereafter, the public would benefit by receiving these worksinto the public
domain. Thomas Jefferson was apprehensive of any type of monopoly, even a
limited one granted to the author of a creative work. He finally acquiesced to
the notion of a copyright, aslong as it was for alimited period of time. Both
Madison and Jefferson readily agreed that the primary purpose of thelaw would
be to promote learning and the progress of public knowledge (Vaidhyanathan,
2001).

Anauthor’ s copyright interest in awork is granted by statute for aspecific
period of time, asopposedto being a“ property” right to be possessed indefinitely.
British law, at the time, recognized both types of these interests, but the
Constitution only granted Congress the authority to create a statutory right for
alimited period (Patterson, 1992).

The first Copyright Act of 1790 granted a copyright to authors of maps,
charts and books for a period of 14 years, renewable for one additional term of
14 years. Over the past 200-plus years, both the scope and duration of this
copyright interest have greatly increased. As new media were devel oped, the
law responded. Duringthe 1800s, the copyright law wasmodified several times
toexpanditsscopetoinclude printsand engravings, musical compositions, public
performances of dramatic works, photographs, paintings, drawings and statues.

In 1909, the copyright law wascompl etely rewritten, granting copyrightsfor
“all thewritings of an author” (Copyright Act of 1909, §4). Sincethat time, this
language has been interpreted to include, among other things, motion pictures,
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